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By JUDGE RANDY WILSON

V .very day, district courts throughout Texas try personal injury law-
suits where plaintiffs seek recovery of medical bills. By statute, plain-

tiffs are entitled to recover only medical bills that were "actually paid or
incurred." Unfortunately, district judges and lawyers are provided virtu-
ally no guidance on the meaning of this phrase and how to apply it.
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In 2003, thc 78th Legislature passed House Bill 4, intended
to be a comprehensive tort reform bill addressing many issues
affecting the civil court system.1 Embedded in H.B. 4 was a
provision titled "Evidence Relating to Amount of Economic
Damages," which provides simply:

In addition to any other limitation tinder law, recovery of
medical or health care expenses incurred is limited to the
amount actually paid or incurred by or on behalf of the
claimant.

This single sentence has thrown Texas tort law into chaos as
lawyers and courts struggle to apply it.

The problem can arise in many contexts but is most often
seen with contractual billing reductions between the health
care provider and the insurer. For example, a doctor may agree
to charge Blue Cross Blue Shield insurers a reduced amount in
order to be an "in-plan provider." A simple example will illus-
trate the problem. Suppose a plaintiff visits a doctor who
charges as follows:

Doctor visit
(less co-pay)
(less amount insurer will pay)

Written off by doctor
pursuant to contract with
insurance company

$100
$20
$50

$30

$100, but the court, in fashioning the judgment, can reduce
the award to $70 and thus eliminate the contractual reduction.
Plaintiffs, of course, frequently argue to juries that pain and
suffering damages should be awarded as a multiple of medical
bills. The greater the medical bills plaintiffs can present to the
jury, the greater the pain and suffering.

Defendants, on the other hand, argue that the only evidence
that is admissible, and the most that plaintiffs can recover, is
the amount that has been "actually paid or incurred," i.e., $70.

Statuto Construction. The first step of statutory con-
struction begins with the words themselves, The language of
Section 41.0105 supports the defendants' position that the
Legislature intended to restrict recovery of medical expenses in
some way. First, Section 41.0105 is clearly a "limitation." The
statute begins: "In addition to any other limitation "' The
plaintiffs' argument that Section 41.0105 is merely a codifica-
tion of existing law doesn't square with the fact that the provi-
sion is a limitation.

Second, the use of the word "incurred" is significant. WXhile
plaintiffs may acknowledge that the insurance discount was not
"paid," plaintiffs insist that "paid or incurred" is disjunctive.
Thus, as the plaintiffs argue, when a patient first visits the doc-

Everyone agrees that a plaintiff can recover the co-pay and the
insurance reimbursement. The question is whether the $30
reduction is "paid or incurred" within the meaning of Texas
Civil Practice and Remedies Code Section 41.0105.

The Collateral Source Rule. The collateral source rule has
long been a fixture of Texas law. The theory behind the rule is
that a wrongdoer should not have the benefit of insurance
independently procured by the injured party; and to which the
wrongdoer was not privyf. The collateral source rule is both a
rule of evidence and a rule limiting damages The rule pre-
cludes a tortfeasor from obtaining the benefit of, or even men-
tioning, payments to the injured party from sources other than
the tortfeasor. ' A wrongdoer may not offset his liability by
insurance benefits independently procured by the injured
party. Unquestionably, in the absence of Section 41.0105, the
contractual insurance reduction illustrated above would be cov-
ered by the rule and the injured party would be entitled to
receive the full $100 as medical damages.

Confusion Surrounding Section 41.0105. Personal injury
plaintiffs argue that Section 41.0105 merely codified existing
law and did nothing to abrogate the collateral source rule.

Thus, plaintiffs maintain they get to present evidence of and
recover as damages the full $100 doctor bill. As a fallback,
some plaintiffs suggest that, as a minimum, they can present
evidence of the $100 bill, and the jury is allowed to award
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tor, he "incurs" the full $100 bill. The fact that the doctor may
subsequently reduce the bill to $70 because of a contract with
the insurer does not negate the fact that the full $100 bill was
incurred. Unfortunately, the plaintiffs' argument again does
not square with the language of the statute. The statute uses the
word "incurred" twicc, and the second time it is modified by
"actually." As one court diagramed the issue, actually incurred
has to mean something less than merely incurred.1' However, in
a different context, the Texas Supreme Court ruled that a plain-
tiff "actually incurred" the full amount of the hospital charge in
question, even though it was eventually paid on his behalf by
Medicare.1

Legislative Histor. Consultation of legislative history is
tricky. While the Code Construction Act authorizes review of
legislative history whether or not the statute is considered
ambiguous," the Supreme Court has said that ovcrreliance on
legislative history should bc avoided where a statute's language is
clear." "If the text is unambiguous, we must take the Legislature
at its word and not rummage around in legislative minutiae. ''

!

The legislative history of Section 41.0105 is complex. Orig-
inally introduced as part of H.B. 3 and H.B. 4 by State Rep.
Joc Nixon (R-Houston), the "paid or incurred" provision was
part of a comprehensive tort reform package. Indeed, the final
package of legislation was enacted "to bring more balance to
the Texas civil justice system, reduce litigation costs, and
address the role of litigation in society.""

The "paid or incurred" provision went through several itera-
tions as it made its way through the Legislature. It initially was
limited to medical or health care claims.' - More significantly,
however, the initial bill expressly abrogated the collateral source
rule with respect to Medicare, Medicaid, workers' compensa-
tion, state or federal disability benefits, and private health
insurance benefits.1 The version that passed the full House,
however, did not contain this collateral source provision) 9 The
Senate then expanded the coverage of the provision to all per-
sonal injury claims. The Senate State Affairs Committee pro-
posed the addition of a collateral source provision into the act
similar to a prior House version, but this addition did not sur-
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vive final Senate debate.1 Thus, while both legislative houses
considered the addition of a collateral source rule, the final ver-
sions passed by both bodies did not contain such a provision.

Gov. Rick Perry signed this final version on June 11, 2003.
In 2007, the Legislature attempted to amend Section 41.0105
to apply only to a health care liability claim and noted that the
section does not apply to a claim for future medical or health
care expenses. Gov. Perry vetoed this amendment on June 15,
2007.23 The governor's veto message makes it clear that he sup-
ports the defendants' interpretation of Section 41.0105. The
governor stated:

This bill would permit an individual in a personal injury
lawsuit (other than a medical malpractice claim) to recov-
er more money for medical expenses than actually was or
will be paid. This would be done by allowing a person to
submit bills that are higher than those actually paid to
health care providers. For example, if this bill became law,
an individual who was billed $20,000 by a hospital, but
whose insurance company negotiated the bill down to an
actual amount paid of $12,000, could still submit the
original $20,000 bill to the jury as if their insurance com-
pany actually paid that amount. This would deceive the
jury as to the true amount of actual medical damages.

Case Law. There are precious few cases that discuss the
interpretation of Section 41.0105. The leading case is Mills v
Fletcher, which held that a plaintiff cannot recover medical bills
that have been adjusted or written off. ' There, the jury award-
ed the plaintiff $1,551 in past medical expenses. The defendant
argued that the medical expenses should have been reduced
because the medical providers accepted lesser amounts from the
plaintiff's health insurers, thereby "writing off" the balance due
to the plaintiff. 2 The court found that the beginning language
of Section 41.0105 ("In addition to any other limitation.
manifested an intent by the Legislature that "actually incurred"
had to be a limitation of expenses beyond those medical
expenses that were merely "incurred. A federal district court
in Houston concluded that the Mills opinion "is a reasonable
interpretation of the statute and will follow [it] in this
regard."

'
2

Other courts, however, have determined that the trial court
should introduce the full, gross amount of medical bills into
evidence and reduce the plaintiff's recovery to the amount
actually paid or incurred after the verdict. In Gore t Faye, the
trial court admitted the full undiscounted medical bills and
redacted insurer payments and contractual adjustments.' The
trial court decided to reduce any possible award to the plaintiff
post-verdict 3 The Amarillo court of appeals determined that
while the limitation of damages prescribed by Section 41.0105
is "mandatory," the statute contains no procedural direction for
its application at trial. The appellate court concluded that
introduction of discounted medical bills would present a "sig-
nificant departure from existing trial practice in Texas. 132

814 Texas BarJournal - Novemnber 2008 www.texasbar.comn

'N'_J TTU EE

WILSON

HeinOnline -- 71 Tex. B.J. 814 2008



W S

"Without a more explicit statutory provision or guidance from
our supreme court, we see no abuse of discretion in the trial
court's decision to apply section 41.0105 post-verdict....

Finally, in a different context, in Daughters of Charity Health
Servs. v Linnstaedter, 4 the Supreme Court observed that recov-
ery of "the full medical charges billed by the hospital rather
than the reduced amount paid by [the] compensation carrier"
would be a "windfall."' The Court further noted that any
inability of an insured to recover unrcimbursed medical bills
"has since been codified" by Section 41.0105." While not
directly on point, Daughters of Charity ccrtainly hints that the
Supreme Court will not accept plaintiffs' primary argument
that Section 41.0105 merely codified and made no change to
existing law.

The bottom line of the cases thus far can bc summarized as
follows:

(1) There is little or no support for plaintiffs' primary
position that Section 41.0105 merely codified exist-
ing law and plaintiffs are entitled to recover the full
amount of gross medical bills.

(2) The courts are split on whether to apply Section
41.0105 with respect to admission of evidence and
only admit evidence of the medical bills after contrac-
tual insurance reductions, or whether to admit the
gross bills and apply Section 41.0105 post-verdict.

So Ilow Is a Case "lo Be Tried? Trial judges throughout
Texas are struggling with the application of Section 41.0105.
Courts and lawyers don't know what evidence to admit and
how to apply Section 41.0105. There are several approaches.

L_ :-i d I- Plaintiffs still urge, and some trial
coutt, agree, that Section 41.0105 made no change to the
law. These courts introduce into evidence only the full,
undiscounted medical bills and enter judgments on that
amount. This approach appears contrary to Section
41.0105 and the cases.

, Under this approach,
the full undiscounted medical bills are admitted into evi-
dence and any verdict for the plaintiff is reduced at the
entry of judgment stage. This approach is fraught with
peril. Suppose there are multiple health care providers
whose full bills total $100,000, and the "actually paid or
incurred" amount is $60,000. Under the post-verdict
approach, the trial court would admit evidence of past
bills of $100,000, but would reduce the judgment to
$60,000 if the plaintiff prevailed. The problem with this
approach is what happens if the jury awards $80,000?
The court doesn't know whether the jury determined that
some providers weren't necessary, whether some bills were
too high, whether all the bills were too high, or what.
There's no way rationally to reduce the award post-ver-
dict. This is precisely the dilemma that faced the trial
court in Gore v Faye, there the trial judge threw up his

hands and simply awarded the full, undiscounted
amount.

Some parties agree to apply Section 41.0105 post-verdict
and to reduce any jury award by a percentage. For exam-
plc, in the hypothetical above, with $ 100,000 in gross bills
and $60,000 in net bills, the parties agree to reduce any
jury award of medical bills by 60 percent. The approach
certainly solves the Gore v. Faye problem. However, it can
only be implemented by agreement of the parties.

..I'z& :'/of7, i ,' o-. i i' . Some trial courts
admit into evidence the gross, undiscounted bills, but try
to solve the Gore v Faye problem by asking about the rea-
sonableness and necessity of each medical provider in the
court' charge. Thus, if the plaintiff visited 20 doctors and
hospitals, there would be 20 lines for the jury to fill in.
This approach has some advantages, but doesn't necessar-
ily solve every problem. The advantage of this approach is
that it docsn't disturb the collateral source rule as it relates
to the evidence, i.e., the jury will still hear only evidence
of the full, undiscounted bills. There are two disadvan-
tages with this approach. First, the procedure is cumber-
some if the plaintiff visited numerous doctors, hospitals,
labs, or pharmacies. Second, the jury could still create a
problem if it awards less than the full amount for any sin-
gle provider since there undoubtedly would bc multiple
visits and charges for each provider. The trial judge would
still be in a quandary as to whether and how much to
reduce the judgment with respect to that particular
provider.

4 i Ultimately, this is the
only approach that makes sense. Under this approach, the
trial court only admits the discounted bills, i.e., what was
"actually paid or incurred." Care has to be taken, howev-
er, not to admit any rcference to insurance in the medical
bills. There arc two ways to handle it. One alternative is
to carefully redact the bills. Any rcference to a payment
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by an insurance company would be redacted to simply
reflect "payment." Any contractual adjustment would
simply read "adjustment" or "discount." This approach,
however, leaves the suggestion of insurance, even with the
most careful of redaction. A second approach would be to
admit a summary exhibit of the medical bills. The parties
could prepare a one-pagc summary that gives the bottom
line total for each provider, after all discounts and reduc-
tions. These approaches protect the plaintiff by obscuring
any refcrcncc to insurance, but enable the trial court to
apply Section 41.0105.

Unresolved Issues. In addition to confusion surrounding
different ways to deal with Section 41.0105, there are a couple
of issues that the appcllate courts have not come close to
addressing. Yet lawyers and trial courts must grapple with these
issues daily.

.'An unresolved question is the
sufficiency of the evidence to show that a plaintiff has not
paid or incurred the charge in question. If the bill simply
reflects a "discount," is that sufficient to show that the
plaintiff has not paid or incurred the charge? Most trial
courts think not. Defendants arc actively subpoenaing
health care providers and eliciting precise testimony of
what the gross bill was, the amount of any contractual
discount, and verifying that the plaintiff is not responsi-
ble and will never have to pay the discounted amount.
However, no court has discussed this issue.

, : o,/ . Finally, another unresolved question is
who has the burden of proof to gather and prove the
"paid or incurred" amount. Is the plaintiff required to
gather and introduce the net bills, or must the dcfendant?
If the plaintiff introduces only the gross, undiscounted
bills, can the defendant merely object that the plaintiff
has not introduccd compctent cvidencc under Section
41.0105, or must the dcfendant introduce such evidence?
Again, no courts have addressed this question.

Concdhsion, Although Section 41.0105 has been the law of
Texas for five years, trial courts continue to struggle with the
application of the statute. Judges and lawyers simply don't
know what the statute means or how to apply it. This judge
hopes that a case will present itself to the Supreme Court so
this enigma shrouded in a puzzle can be resolved.
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